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Parpose:

This memorandum sets Torth U n% Imigration and Customs Enforcement ﬁ{“ E) policy
regarding the support of ICE’s eivil and “eriminal law enforcement partners' through the exercise
of prosecutorial discretion for vautzmk and svimexﬂsca of exploitative labor practices and/or
violations of federal, state. or local labor laws.” This includes those who are in removal
proceedings or are subject to final orders of removal, and are cooperating with related
investipations and legal proceedings or are or may be necessary witnesses for others engaged in
legitimate efforts 1o assert their workplace civil rights and eivil fiberties (labor exploitation
victims or witnesses).

On June 17, 2011, the agency issued ICE Policy No. 10076.1, Prosecutorial Discretion: Certain
Vietims, Witnesses, and i’i sintiffs. That memorandum articulated ICE policy regarding the
exercise of prosecutorial discretion in removal cases involving the v ictims and witnesses of
crime, including domestic violence, and individuals involved in non-frivolous efforts related to

}Por purposes of this memorandum, “law enforcement partners” includes Tocal, state, and foderal government
agencies that enfarce workers® rights (e.g., wage protections, workplace safety, labor nights, ant ather similar lay
and standards), such as the US. wqmrimcm of Labor,

? Cuerent and formey 1CE detainees, including but not limited to those who participated i the Voluntary Work
Program, have brought legal challonges against ICE detention contractors in a number of jurisdictions, raising

elafms of forced lahor, vinlation of state minimum wage laws, viclation of the Trafticking Vi mmh Pmiwmn Act,
and related claims. See, ez, Memcal vo GEC Group, Inc., Mo, 14-2887 (D, Cola. filled ot 22, 2014); Dwino »
CoreCivie, e, No. 17-1112 (5.0, Cal. filed May 31, 2017) Barrientas v. CoreUlivie, fng., M. 1870 34D, Ga.
filed dpr. 17, 2{}22}.
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the protection of their civil rights and liberties. It states that, generally speaking, “[a]bsent special
circumstances or aggravating factors, it is against ICE policy to initiate removal proceedings
against an individual known to be the immediate victim or witness to a crime.”

On December 2, 2021, the agency issued ICE Directive No. 11005.3, Using a Victim-Centered
Approach with Noncitizen Crime Victims, which acknowledged that “Congress created victim-
based immigration benefits to encourage noncitizen victims to seek assistance and report crimes
committed against them despite their undocumented status” and expressed that applying a
victim-centered approach “encourages victim cooperation with law enforcement, engenders trust
in ICE agents and officers, and bolsters faith in the entire criminal justice and civil immigration
systems.”

On October 12, 2021, Secretary Mayorkas issued Department of Homeland Security (DHS)
Policy Statement 065-06, Worksite Enforcement: The Strategy to Protect the American Labor
Market, the Conditions of the American Worksite, and the Dignity of the Individual (Oct. 12,
2021). That policy statement recognized the critical role that DHS and its components play in
supporting employment and labor standards. It further set out various requirements for DHS, to
include developing agency plans and policies that, “among other things, provide for the
consideration of deferred action, continued presence, parole, and other available relief for
noncitizens who are witnesses to, or victims of, abusive and exploitative labor practices.” The
memorandum stated that requests for prosecutorial discretion should be considered on a case-by-
case basis, weighing all relevant factors and circumstances, to include the need to support any
pending labor investigation.

Discussion:

In the context of the labor market, there are businesses and employers who exploit workers,
subject them to dangerous and illegal conditions, and retaliate against those who engage in
protected labor activities or raise concerns regarding workplace conditions. These exploitative
employers profit unjustly when victims do not come forward to seek action against such illegal
and immoral practices, and where these conditions are not addressed, it worsens workplace
standards and conditions for all workers. The federal, state, and local entities that investigate
exploitative labor practices often learn of new claims from victims or witnesses at the workplace
and rely on the participation of those victims or witnesses to take successful action against the
employer.

ICE’s law enforcement pariners have communicated that noncitizens® who are labor exploitation
victims or witnesses may fail to report such violations or cooperate with related investigations
and legal actions out of fear that they may be subjected to immigration enforcement if they come
forward. Applying a victim-centered approach minimizes any potential chilling effect that civil
immigration enforcement actions may have on the willingness and ability of noncitizen labor
exploitation victims or witnesses to contact law enforcement, participate in investigations and
prosecutions, pursue justice, and seek benefits. When labor exploitation victims or witnesses

* For purposes of this memorandum, “noncitizen” means any person as defined in section 101(a){(3) of the
Emmigration and Nationality Act.
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have access to protection, regardless of their immigration status, and can therefore feel safe in
coming forward, it strengthens the ability of local, state, and federal law enforcement agencies,
including ICE, to detect, investigate, and prosecute exploitative employers.

While ICE Policy No. 10076.1 sets out the agency’s baseline policy regarding the exercise of
prosecutorial discretion with regard to victims or witnesses to a crime and individuals involved
in non-frivolous efforts related to the protection of their civil rights and liberties, it is necessary
to expand its scope to ensure that labor exploitation victims or witnesses seeking civil recourse
or assisting law enforcement pariners engaged in civil enforcement actions receive similar
consideration. Generally speaking, ICE Policy No. 10076.1 focuses on victims or witnesses {o
crimes, as well as individuals who are engaged in non-frivolous efforts related to the protection
of their own civil rights and liberties.* However, exploitative labor practices and violations of
labor standards may be punishable via civil and/or criminal enforcement depending on the facts
and circumstances of the case. Additionally, noncitizens may be necessary witnesses to
violations of others’ civil rights and liberties in the workplace.

Accordingly, to better support agencies involved in this important work and to encourage
noncitizen victims and witnesses to participate in labor exploitation investigations by coming
forward and cooperating, ICE officers and agents should exercise all appropriate discretion when
making detention and enforcement decisions in cases involving labor exploitation vietims or
witnesses. ICE personnel should consider, on a case-by-case basis, all relevant facts and
circumstances in making a decision based on the totality of the circumstances. Where a labor
agency demonstrates a need for the cooperation of a group of labor exploitation victims or
witnesses, and an individual noncitizen has established that they fall within the group,’ a
significant positive equity exists that will generally weigh against taking enforcement action for
the period the individual’s presence is required, absent the existence of significant adverse
factors in the case—such as evidence that an individual is a national security or public safety
risk. Additionally, where prosecutorial discretion is appropriate, ICE should grant the relevant
noncitizen deferred action or a stay of removal with an order of supervision (as well as

* ICE Policy Mo. 10076.1 further states that,
[plarticular attention should be paid to:
*  victims of domestic violence, human trafficking, or other serious crimes;
s witnesses involved in pending criminal investigations or prosecutions;

¢ plaintiffs in non-frivolous lawsuits regarding civil rights or liberties violations;
and

s individuals engaging in a protected activity related to civil or other rights (for
example, union organizing or complaining to authorities about employment
discrimination or housing conditions) who may be in a non-frivelous dispute
with an employer, landlord, or contractor,

3 Evidence demonstrating such a need may be submitted by either the labor agency or the individual seeking
prosecutorial discretion.
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appropriate renewals) to facilitate their cooperation with any qualifying civil or criminal
investigation, legal proceeding, or related process.®

Deferred action or a stay of removal should generally be granted for a period of two years. ICE
should also consider properly docurnented and supported requests for extensions or renewals of
deferred action or a stay of removal and should grant such requests, absent significant adverse
factors, for up to an additional two-year period. Importantly, deferred action or a stay of removal
should not be granted where the noncitizen is and will remain detained in ICE custody.

Labor exploitation victims and witnesses wishing to avail themselves of this process must apply
to U.S. Citizenship and Immigration Services (USCIS); however, USCIS will refer individuals in
removal proceedings or who are subject to a final order of removal to Homeland Security
Investigations’ Parole and Law Enforcement Unit (PLEPU) for a decision. PLEPU will serve as
the single ICE intake point for all such prosecutorial discretion requests and will coordinate with
Enforcement and Removal Operations (ERO) and OPLA at a local level, as appropriate.” PLEPU
will be responsible for tracking all decisions on such cases. When a deferred action request is
granted, PLEPU must ensure that the relevant field office includes a notation in the A-file and
that ERO creates an entry in EARM that the noncitizen was granted deferred action as a labor
exploitation victim or witness.

Nothing in this memorandum limits or restricts individual noncitizens who believe they are
victims of or witnesses to labor exploitation from pursuing any other benefits or forms of
discretion, either individually or working with the applicable law enforcement entity as
appropriate, for which they may be eligible, including, but not limited to, prosecutorial discretion
for a pending immigration court proceeding, S visas, T visas, U visas, or Continued Presence.

Additionally, ICE personnel are reminded of existing duties to protect and assist noncitizen
crime victims, including noncitizens who may fall within the scope of this memorandum.®
Specifically, ICE Directive No. 11005.3, Using a Victim-Centered Approach with Noncitizen
Crime Victims (Dec. 2, 2021), sets out ICE policy regarding civil immigration enforcement

¢ Where the noncitizen is in active removal proceedings, ICE officers and special agents should make a deferred
action decision in consultation with the Office of the Principal Legal Advisor (OPLA). However, active removal
proceedings shall not serve as a basis for officers and special agents to decline to grant deferred action under this
memorandum. Following a grant of deferred action, OPLA will make its own determination as to whether it will
exercise any measure of prosecutorial discretion with respect to the active removal case, such as dismissal or
administrative closure.

Noncitizens granted deferred action or a stay of removal (if released on an order of supervision) are eligible to apply
for work authorization. 8 C.F.R. § 274a.12(c){14), (18) (setting out work authorization eligibility for noncitizens
granted deferred action (subsection {)(14}), or who are granted a stay of removal and placed on an order of
supervision (subsection {c)(18)).

7 A decision to grant or deny deferred action under this memorandum should generally be made at the Special Agent
in Charge or Field Office Director level but may be delegated to the Deputy Special Agent in Charge or Deputy
Field Office Director level (but not below).

® This policy does not diminish or expand any existing legal requirements under the Victims’ Rights and Restitution
Act (VRRA), 34 U.S.C. § 20141, and the Crime Victims’ Rights Act (CVRA), 18 U.8.C. § 3771, the requirements
set forth in the VRRA and CVRA apply only to victims as defined at 34 U.S.C. § 20141(e}{2) and I8 U.S.C. §

377 HeNA)
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actions involving nencitizen crime victims, including applicants for and beneficiaries of victim-
based immigration benefits and Continued Presence. Notably, that policy requires ICE officers
and agents 1o ook for indicia or evidence that suggests a noncitizen 13 a vietim of a crime for
purposes of making discretionary decisions regarding civil immigrtion enforcement actions, and
it states that, “absent exceptional circumstances, ICE will vefrain from taking civil immigration
enforcement action against knowsn beneficlaries of victbm-based immigration benefits and those
known to have a pending application for such benefits.”

Finally, the cooperation of victims with law enforcement efforts is vital to bring those who
urfairly and ilegally take advantage of noncitizen workers to justice, Victims may rightly desire
to seek justice against emplovers that have exploited them, Additionally, people who have been
victimized need 1o feel safe and secure, both in terms of their state of mind and Hving sttuation,
to be reliable and effective witnesses. Accordingly, ICE personned should ask identified victims
if they wish to be referred to the appropriate civil or criminal law enforeement authority to report
instances of labor exploitation and related offenses and muke such referrals where appropriate.
Those authorities may also be able fo provide the individual with victim assistance resources.
Finally, where applicable, ICE personne! must provide information regarding how to make a
{abor enforcement-related deferred action request through USCIS,

Mo Private Right of Action

These guidelines and priorities are not intended to, do not, and may not be relied upon o create
any right or benefit, substantive or procedural, enforceable at Taw by any party in any
administrative, civil, or criminal matter,

Any questions regarding this memorandum should be addressed to the Office of Regulatory
Aftairs and Policy ati (b)(7)(E) i HIERHS
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