


Foreword

The Denaturalization Investigations Handbook provides a single source of
national policies, procedures, responsibilities, guidelines, and controls that should
be followed by U.S. Immigration and Customs Enforcement (ICE) Office of
Investigations (OI) Special Agents when conducting denaturalization
investigations. This Handbook contains instructions and guidance that will help
ensure uniformity and operational consistency at all Ol field offices. The
Denaturalization Investigations Handbook is available on the OI Proprictary Web
site.

Chapter 22 of the Immigration and Naturalization Service (INS) Special Agent
Field Manual entitled “Denaturalization Investigations,” and all other previous
issuances by INS or by ICE OI on this subject are hereby superseded.

The Denaturalization Investigations Handbook is an internal policy of Ol and is
not intended to confer any right or benefit on any private person or party. If
disclosure of this Handbook or any portion of it is demanded in any judicial or
administrative proceeding, the QI Information Disclosure Unit, Mission Support
Division, as well as the appropriate [CE Counsel and/or U.S. Attorney, should be
consulted so that appropriate measures can be taken to invoke privileges against
disclosure. This Handbook contains information which may be exempt from
disclosure to the public. Any further request for disclosure of this Handbook or
information contained herein should be referred to the OI Information Disclosure
Unit.

The OI Policy Unit is responsible for coordinating the development and issuance
of Ol policy. All suggested changes or updates to this Handbook should be
submitted to the OI Policy Unit which will coordinate all needed revisions with
the Identity and Benefit Fraud Unit.

ME& M. //j(/éﬁ

. Forman Date
Director, Office of Investigations
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DENATURALIZATION INVESTIGATIONS
HANDBOOK

Chapter 1. PURPOSE AND SCOPE

The Denaturalization Investigations Handbook establishes policy and procedures for
U.S. Immigration and Customs Enforcement (ICE) Office of Investigations (OI) Special
Agents when conducting investigations relating to naturalization fraud and illegality that
could result in the revocation of U.S. citizenship and the cancellation of the certificate of
naturalization.

Chapter 2. BACKGROUND

Denaturalization investigations are both challenging and technical. Successful execution
of this type of investigation requires knowledge of naturalization and denaturalization
law, criminal statutes relating to naturalization at the time citizenship was granted, the
most current Ol policies and procedures, and court decisions. With this knowledge and
background, an investigator can plot the direction of the investigation required (o support
civil and criminal denaturalization proceedings.

The U.S. Judicial Branch clearly recognizes the near absolute authority of Congress to
establish qualifications for citizenship (Article I of the Constitution assigns to Congress
the power “[t]o establish a uniform Rule of Naturalization,” U.S. Const. Art. 1, § 8, cl. 4).
Congress established the qualifications for citizenship in the Immigration and Nationality
Act (INA). See generally Title 8 of the United States Code (U.S.C.), Subchapter III. The
INA charges U.S. Attorneys with the duty to institute denaturalization proceedings upon
a showing of good cause. See 8 U.S.C. § 1451.

Complications that could affect the outcome of denaturalization proceedings should be
carefully considered,

Chapter 3. DEFINITIONS

The following definitions are provided for the purposes of this Handbook:
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fact, that the misrepresentation or concealment was willful, that the fact was material, and
that the misrepresentation or concealment occurred during the naturalization process.
Kungys v. United States, 485 U.S. 759, 767, 772 (1988). This denaturalization ground
covers omissions, as well as affirmative misrepresentations, and the misrepresentation
need not have been under oath. The test for materiality is whether the misrepresentation
or concealment “had a natural tendency to influence the decisions” of DHS. Id. at 772.

6.3 Additional Grounds for Denaturalization

Additional grounds for denaturalization are: (1) within 5 years after naturalization,
becoming a member of or affiliated with an organization in which membership or
affiliation at the time would have precluded naturalization; (2) refusing, within 10 years
after naturalization, to testify as a witness before a congressional committee concerning
subversive activities, if such refusal results in a conviction for contempt; and (3) in
certain circumstances, the discharge from the U.S. Armed Forces under other than
honorable conditions. 8 U.S.C. § 1451(a), (c); 8 U.S.C. § 1439(c); 8 U.S.C. § 1440(c).

6.4 Administrative Denaturalization

Administrative denaturalization is not available, even though that option was available by
regulation. See 8 C.F.R. § 340.1 (1996). There is a nationwide permanent injunction
preventing DHS from using administrative denaturalization procedures. See Gorbach v.
Reno, 219 F.3d 1087 (9th Cir) (en banc); Gorbach v. Reno, No. C-98-0278R, 2001 WL
34145464 (W.D. Wash. Feb. 14,2001). Therefore, a denaturalization action must be
brought in federal court.

6.5  Requirements for Naturalization Under Prior Laws

In seeking grounds upon which to base a denaturalization action, only those
naturalization requirements that were in effect at the time naturalization was conferred
are germane. See Kungys v. United States, 485 U.S. 759, 789 (1988). Therefore, when
conducting an investigation, a Special Agent must know what substantive and procedural
provisions were in effect when the naturalization was procured. Special Agents may
consult with a CRU attorney to determine which law applies in a particular case. If the
U.S. Attorney’s Office is handling a case, then the U.S. Attorney will determine which
law governs that case.

Chapter 7. EVIDENCE IN DENATURALIZATION PROCEEDINGS
7.1 Compliance with the General Rules of Evidence

In all denaturalization proceedings, a Special Agent must comply with OI policy
regarding evidence handling and ensure that evidence complies with general rules of

admissibility. Many decisions in denaturalization cases are based on documentary
evidence.
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7.2 Burden of Proof

To successfully prosecute under 18 U.S.C. § 1425, as in all other criminal cases, the
U.S. Government has the burden of proving the commission of the offense and that the
offense was committed by the accused. It is a basic tenet of due process that a criminal
defendant’s conviction must rest upon a jury’s finding “beyond a reasonable doubt™ that
the defendant is guilty of “every element of the crime with which he is charged.” United
States v. Gaudin, 515 U.S. 506, 509-510 (1995).

To sustain a civil denaturalization action under 8 U.S.C. § 1451(a), the U.S. Government
must prove by “clear, unequivocal and convincing evidence” that does “not leave the
issue in doubt” that the naturalized citizen illegally procured naturalization or procured
naturalization by concealment or misrepresentation of a material fact. Schneiderman v.
United States, 320 U.S. 118, 125, 135 (1943). “This burden is substantially identical with
that required in criminal cases — proof beyond a reasonable doubt.” Klapprott v. United
States, 335 U.S. 601, 612 (1949).

Chapter 8. CONDUCTING A DENATURALIZATION INVESTIGATION

An all-inclusive list of steps to follow while conducting a denaturalization investigation
cannot be set forth as such steps differ from case to case. To successfully prepare a case,
however, certain steps must be taken in the majority of these investigations. In many
cases, information is received several years after naturalization. When conducting an
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investigation relating to naturalization fraud or illegality, Special Agents should consider
the following steps for building their case:
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Chapter 9. PREPARING THE DENATURALIZATION REPORT

In addition to the Report of Investigation

“he Special Agent may need to prepare a prosecutoria
report for consideration by the U.S. Attorney (the policy of the local U.S. Attorney’s

Office will dictate whether this report is required and the specific format). In the absence
of the case agent, this report will describe the case to an indictment committee or other
supervising managerial official whose approval may be required to move forward on the
case. As aresult, the prosecution report must stand on its own without further
explanation of the facts required and should:
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Chapter 11. PROCESSING THE DENATURALIZATION ORDER

After a court issues an order revoking the defendant’s naturalization, the case agent
should coordinate with USCIS Headquarters
to reflect the defendant’'s new status. Generally, the defendant reverts to the
status he or she had at the time of naturalization. The defendant may or may not be
subject to removal.

The A-file and the denaturalization order should be sent to the Section Chief for Record
Services at USCIS Headquarters so that the records staff may update the Central Index
System.

Note: As of the date of issuance of this Handbook, the address is:

The A-file should then be obtained for determination of removability and, if necessary,
issuance of removal charging documents.
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